The information provided is general information about the law and should not be viewed as individual legal advice.  If you have a question about your specific circumstances, please call an attorney for advice.

INTRODUCTION


Planning for the future is something we do on a daily basis.  We plan meals for the next day, make plans for the weekends and fill our day planners months in advance with important dates, meetings, birthdays and anniversaries and vacations.  Yet for many, the idea of planning for one’s future in cases of disability or death receives little or no attention.  As attorneys we hear many reasons to avoid estate planning. These reasons include the unpleasant nature of having to think about such core issues as death and incapacity, the expense and lack of time or thinking that you do not have any assets to preserve.  Understandable as these reasons may be, the alternative to not planning for the future of your estate can be disastrous.


Even if your estate is minimal, planning for your estate is still essential.  Estate planning encompasses not only wills and trusts, but also appointment of a power of attorney, patient advocate and guardianship, if minor children are involved.  Without such documents, unmarried domestic partners are completely unprotected by the legal system, and for married couples, the law presumes how you would want your assets distributed and who you would want in charge of your affairs and your children. 


The information that follows seeks to define and explain some of the tools and concepts used in estate planning.  This information is only a cursory introduction to estate planning and it is well advised that you consult with an attorney who specializes in this area before undertaking your estate plan.  It is important to be aware that all documents used in estate planning have very specific statutory requirements, including how to sign and who is to sign them.  These requirements differ from state to state.  

ESTATE PLANNING TOOLS


The following is a partial list of common estate planning documents used to protect an individual’s property upon disability or death.  

MEDICAL DURABLE POWER OF ATTORNEY:

A medical durable power of attorney allows you to chose an individual (patient advocate) to make medical care decisions on your behalf in the event you become unable to make such decisions.


In drafting such a document, you set parameters for the kind of medical decisions your patient advocate has the authority to make.  Such decisions may include life support, organ donation, psychotropic medication and electroconvulsive therapy.  Choosing who will be your medical power of attorney will help to ensure that those individuals you want will be able to make the decisions rather than those persons the doctors or the court choose for you. 

 Your medical power of attorney may be revoked by you at any time and in any way sufficient to convey your intent to revoke.  

FINANCIAL DURABLE POWER OF ATTORNEY:

A financial durable power of attorney allows you to choose an individual (attorney in fact) to act on your behalf with regard to your assets.  The range of power you can delegate to your attorney in fact includes the ability to access your bank accounts, contract on your behalf, pay debts, receive payments, make gifts and file income taxes. 


The reason to have a durable power of attorney is to allow you to select who will have control of your affairs instead of leaving the decision to the court.


A financial durable power of attorney can be terminated simply by giving written revocation.  

WILL:

A will is a written document setting forth the distribution of your assets upon your death.  A will also designates who your personal representative will be and who you want 

appointed as the guardian for your children.   


When one dies without having a valid will, they are said to have “died intestate” and their assets are then distributed pursuant to statute to their legal “next of kin”.  If a person has no spouse and no children, the deceased’s parents will receive the assets.  If one is determined to have no heirs at law, then the State of Michigan may come in and take the property.  The reversion of property to the state is called escheat. 

LIVING WILL:


A living will is a document used to convey any advance directives you may have.  Living wills are not legally enforceable as Michigan has adopted the Durable Power of Attorney for Medical Decisions as the officially recognized document.  Nonetheless, living wills can serve as a useful guide to your patient advocate when making decisions regarding your care.   A living will can also lend support to your patient advocate if your family members question the decisions your patient advocate makes on your behalf. 

TRUST:


A Trust is a private contract between you (Grantor) and a person you name to manage your affairs for you (Trustee) for the benefit of yourself and your loved ones (Beneficiaries).  A revocable grantor trust is the most common.  In a revocable trust, the Grantor, Trustee and Beneficiary are all the same person-you.  There are many types of trusts designed to accomplish various tasks.  Which one is right for you will depend on your personal circumstances and the goals you wish to accomplish by your estate plan.  Some of the things a trust can help to accomplish are:

· Keeping your matters private

· Avoiding probate

· Avoiding an automatic forum for family members to object to your estate plan

· Smooth transition of assets

· Providing for financial management for your children or a disabled family member

· Distribution of assets after your death

· Complex distribution of assets often arising in blended family situations

· Minimizing estate taxes

· Providing for a loved one on disability benefits without affecting their governmental benefits (SSI/Medicaid).

A trust does not replace a Will, however, a special type of Will is used with a 

Trust to “pour over” any assets that may end up in a probate court into the Trust. 


You should name at least one successor trustee to take over management of the assets if you become incapacitated or die.  This can by your spouse, domestic partner, a friend, a family member or a professional such as a bank or an attorney.  Joint trusts are also possible and can be used to create a “marital estate” by contract for domestic partners.


A Trust can be revoked at any time prior to you becoming incapacitated or dying.

ESTATE PLANNING FOR DOMESTIC PARTNERSHIPS:

DOMESTIC PARTNERSHIP AGREEMENTS:


Domestic partnership agreements seek to protect each individual in a domestic partnership where traditional legal procedures are unavailable.   Domestic partnership agreements are contracts between the individuals and as such can be individually tailored to meet the needs of the couples.  Since this is a contract, it is also possible to have legal remedies for a breach of contract action where there is otherwise no ready access to a judicial determination such as there is with a divorce.

DONOR AGREEMENTS:


Donor agreements are drafted when a couple decides to use artificial insemination to conceive a child using a known donor to inseminate.  Using a known donor differs in many ways from using an anonymous donor through a sperm bank.  Contracts between sperm banks and donors often cut off any potential parental rights of the donor; however, a known donor may be found to have continuing legal rights to any children conceived through the use of his sperm.  Under current Michigan law, the donor’s rights may be found to be greater than those of the non-biological partner unless the couple is legally married.  It is important to consult with an attorney prior to using a known donor in order to address additional issues that may be present. 

PARENTING AGREEMENTS:


Parenting agreements between domestic partners provide benefits for both the parents and the child.  Where the child is biologically related both domestic partners, their natural parental rights will protect the relationship between parent and child in the event of a breakdown in the relationship between the parents.  However, where one person acting a parent is not biologically related to the child, as may be the case where the child was conceived to an unmarried couple through artificial insemination or surrogacy, there are no legal protections for the relationship between the child and the non-biological parent, including such important things as:  custody, visitation, and continuation of health insurance and support for the child.  


Parenting agreements are used to address these crucial issues that our legal system is currently ill equipped to address.  It is important for the parents to form a parenting agreement when planning for their family just as they would plan for other aspects of their child’s future.

GLOSSARY

Assets:


All types of property, including personal property and real estate.

Codicil:

An amendment to a will.

Decedent: 

A person who has died.

Durable Power
Document that allows the individual to whom the power is given to of Attorney:

act on your behalf even if you become incapacitated.  A durable 

power of attorney ceases upon the death of the individual giving over the power.  

Executor/
The person responsible for managing a decedent’s estate in Probate

Personal 
Court.  These responsibilities include collecting assets, paying

Representative
expenses and distributing the assets according to the will or laws of intestate succession.

General Power

Document that allows the individual to whom the power is given to

of Attorney:
act on your behalf as specified in the document.  This differs from a durable power of attorney in that the general power of attorney is automatically revoked upon the person who executed the documents becoming incapacitated. 

Heir:
A person, including the surviving spouse or state, entitled, under the statutes of intestate succession, to a decedent’s property.

Intestacy:
Dying without leaving a valid will.  There can also be partial intestacy by which the will does not dispose of all the assets of the decedent.  Those assets not disposed of will then be disposed of under the laws of intestate succession.

Intestate 

succession:
Determination made by statute as to which blood relative receives the decedent’s assets if those assets are not disposed of by a valid will.

Issue: 

An individual’s descendants.

Joint Property:
Property held in the names of two or more persons which automatically passes to the survivor.  

Patient

Advocate: 

An individual designated to exercise powers concerning another

individual’s care, custody and medical treatment as provided under statute.

Personal 

See Executor

Representative:


Probate estate:
All property, real or personal, owned by the decedent at his death.  Not included within the probate estate is property owned jointly, property passing by beneficiary designation or property owned by a trust.

Settlor/Grantor:
The creator of a trust

Testator:

The creator of a will.

Trust:
When property is held by someone pursuant to the terms of a document. A trust is the private contract between you (grantor) and a person (trustee).  In some cases you may be both the grantor and the trustee.

Will:
A codicil or testamentary instrument that appoints a personal representative, revokes or revises another will, nominates a guardian, or expressly excludes or limits the rights of an individual or class to succeed to the decedent’s property that is passing by intestate succession.  The document must meet certain statutory requirements in order to be valid.

